Serial: 155183
IN THE SUPREME COURT OF MISSISSIPPI

No. 89-R-99002-SCT
IN RE: MISSISSIPPI RULES OF EVIDENCE

ORDER

This matter is before the Court en banc on the Motion to Amend Certain Rules of the
Mississippi Rules of Evidence filed by the Supreme Court Advisory Committee on Rules.
After due consideration, the Court finds that the amendment of Rule 608 and the Comment as
set forth in Exhibit “A” will promote the fair and efficient administration of justice.

IT IS THEREFORE ORDERED that the petition is hereby granted to the extent that
Rule 608 and Comment of the Mississippi Rules of Evidence is amended as set forth in Exhibit
“A” hereto. This amendment is effective on July 1, 2009.

IT IS FURTHER ORDERED that the Clerk of this Court shall spread this order upon
the minutes of the Court and shall forward a true certified copy to West Publishing Company
for publication as soon as practical in the advance sheets of Southern Reporter, Third Series
(Mississippi Edition) and in the next edition of Mississippi Rules of Court.

SO ORDERED, this the 22™ day of May, 2009.

/s/ George C. Carlson, Jr.
GEORGE C. CARLSON, JR., PRESIDING
JUSTICE

TO DENY: DICKINSON, RANDOLPH AND CHANDLER, JJ.
NOT PARTICIPATING: KITCHENS, J.




Exhibit A
Rule 608. Evidence of Character and Conduct of Witness

(a) Opinion and Reputation Evidence of Character. The credibility of a witness
may be attacked or supported by evidence in the form of opinion or reputation, but
subject to these limitations: (1) the evidence may refer only to character for
truthfulness or untruthfulness, and (2) evidence of truthful character is admissible
only after the character of the witness for truthfulness has been attacked by opinion
or reputation evidence or otherwise.

(b) Specific Instances of Conduct. Specific instances of the conduct of a witness,
for the purpose of attacking or supporting the witness’s htseredibility character for
truthfulness, other than conviction of crime as provided in Rule 609, may not be
proved by extrinsic evidence. They may, however, in the discretion of the court, if
probative of truthfulness or untruthfulness, be inquired into on cross-examination
of the witness (1) concerning the witness’s hts character for truthfulness or
untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of
another witness as to which character the witness being cross-examined has
testified.

The giving of testimony, whether by an accused or by any other witness, does not
operate as a waiver of the his privilege against self-incrimination when examined
with respect to matters which relate only to credibility character for truthfulness.

[ Amended effective July 1, 2009.]

Comment

Rule 608 is concerned with character evidence of witnesses. Rule 404(a)
prohibits the use of character evidence to prove conformity of conduct, but with some
exceptions. Rule 608 addresses those exceptions. Thus, it is necessary to read both
rules together.

Subsection (a) permits the introduction of character evidence of a witness only
after the witness’s hts character for veracity has been attacked. A party may not bolster
the hts—witness's character of the party’s own witness; the party can only react in

response to a charge of untruthfulness. Tlnreorrforms—to—emﬁﬁg—maetree—m

hmrtert-ron—m—srrbseetron—(aﬁ—rs—t—haf Moreover only the Wltnesss character for

truthfulness or its opposite can be attacked. Other character traits are irrelevant for

impeachment purposes. Subsection(a)providesthattheeEvidence shall be produced




in the form of an op1n10n or reputat1on h—kﬁmssmm—rt—has—been—cusfomary—to

Subsection (b) flatly prohibits impeaching the-tmpeachment-of a witness’s
character for truthfulness V1a extrinsic proof of by spemﬁc acts of the witness’s

conduct b1

274-So02d-678 Detatls of the—crmmemay not-be—eleited——In_contrast, specific

instances of conduct of the witness may, in the discretion of the court, be inquired
into on cross-examination of that witness (or on cross-examination of another who
testifies concerning that witness’s character for truthfulness) if probative of
truthfulness or untruthfulness. See Brent v. State, 632 So0.2d 936, 944 (Miss. 1994)
(“If the past conduct did not involve lying, deceit, or dishonesty in some manner, it
cannot be inquired into on cross-examination.”)

This absolute prohibition on extrinsic evidence applies only when the sole reason
for proffering that evidence is to attack or support the witness's character for
truthfulness. The admissibility of extrinsic evidence offered for other grounds of
impeachment, such as contradiction, prior inconsistent statement, bias, and mental or
sensory capacity, is governed by Rules 402, 403, and 616.

The extrinsic evidence prohibition of Rule 608(b) bars the use of any kind of
evidence, including documents or the testimony of other witnesses, except a direct
admission by the witness being cross-examined. See Brent at 945 (“a party cross-
examining a witness about past instances of conduct is bound by the witness's answer

[and] 1S not permltted to offer ev1dence 1n rebuttal to contradlct it. ”) :Phe-extrms-rc
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Of course, counsel must have a good faith basis before beginning to inquire on

cross-examination about specific instances of past conduct, and may not merely seek a

“fishing license.” Brent, 632 So.2d at 645.

The last sentence of Rule 608 seeks to guarantee that a witness does not waive
the hts privilege against self-incrimination when he-ts questioned about matters
relating to hts credibility.

[Comment amended effective July 1. 2009.]
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